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Tuesday, August 15, 2017 10: 01 o' clock a.m
P-ROCEEDI-NGS

CHAI R GOCDMVAN: Good norning. So today
we're going to have our second of two public foruns
concerni ng the standard-setting study and the
recommendati ons that we hope to make to the board of
trustees at the end of this nonth.

M/ nane's Karen Goodman. |'m Chair of the
Comm ttee of Bar Exami ners, and today we're going to
hear fromthe public concerning the proposal s that
we' re consi deri ng.

To ny inmediate right is Gayle Mirphy,

di rector of adnmissions. Elizabeth Parker, our
executive director, is taking her seat and will talk
in afewmnutes. Larry Sheingold, also on the
commttee, is here as well. Dolores Heisinger is here
on behalf of the commttee, and Janes Efting is here
on behalf of the conmittee.

So thank you all for coming today. W spent
yesterday down in Los Angel es and heard a great many
of very interesting public comments concerning the
issue that we're really facing. And the one that
we' ve been asked to work on this year and to conme up
with a recoomendation, and that is do we adjust the

cut score for the Bar examat this time or keep it the
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sanme, 1439.

So, just in the background, we've identified
a problem and that was a decline in the pass rate
from 2008. The Conmittee of Bar Exam ners, whose task
i s overseeing adni ssions for the State Bar of
California, we've authorized several studies. One was
the recent performance changes of the comittee --
with the California Bar exam nation that was done by
Roger Bolus. Most of you should have seen that.

We then did a standard-setting study that
was rel eased | ast nonth, which went through a -- what
was done with 20 |awyers in terns of evaluating test
exans for the July 2016 Bar exanmination. W're in the
process of working on a content-validation study and
we're al so working on a | awschool performance study.

The issue for public coment, which is the
reason that we're here today, are July 31st, two
proposal s. Nunber one, starting interimreduction of
the Bar exam starting in July 2017 to 1414 or |leave it
at -- | think it's at 1440. Those are the two
reconmendati ons that went out for public comment. And
we're in the mddle of public coment right now
We've had an overwhel mi ng response with -- fromthe
website in terms of conments about the two

recommendat i ons.

<< NOGARA REPCRTI NG SERVI CE >>




© 00 N oo O A W DN -

N N N N NN R R R RBR R R R R R R
a A W N B O © ® N O O M W N LB O

CALI FORNI A STATE BAR PUBLI C HEARI NG - 08/ 15/ 2017

So the process really will be -- and we're
heari ng comments. People have identified thensel ves
in advance as to speaking. So | will call them up.
When you're asked to cone up, state your nanme just
like you would if you were in a deposition, so that
peopl e know who you are.

And then certainly try to keep your comments
to these proposals -- | nmean, we're interested in a
lot of different things, but in ternms of time, it's
nbst productive to focus on the studies that have cone
out and your views on the two proposals. That's what
wll informus nost appropriately before we nake a
recommendation in |ate August.

And then after we make the recommendati on,
"Il present that recommendation to the board, who
will then present the recommendation to the Suprene
Court.

So, with that, Elizabeth, do you have sone
ot her comment s?

M5. PARKER: Thank you. Thank you very nuch
and for the good work that you' ve been doing and to
all these that are going to participate.

| wanted just to say a word. You've
mentioned the four studies. 1'd like to say just a

little bit about the pass-line study, which I think
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everyone shoul d understand, of course, it's going to
provi de i nportant data which the Suprenme Court will be
considering as it deterni nes what happens, what woul d
be appropriate for those who are licensed as attorneys
in California in order to ensure public protection.

But there will other factors as well that will be
consi dered and relevant to the Court's review.

Even so, | think the significance of the
pass-line study nmakes it important to understand the
process that was enpl oyed for designing and
i npl enenting the studies. The six considerations |
think are relevant to understanding the way in which
the study was created and enphasi zes the fact that it
was i ndependently and professionally conducted.

But first, the pass-line study conm ssi oned
by the State Bar was undertaken by a nationally
recogni zed i ndependent expert consultant, Dr. Chad
Buckendahl . Dr. Buckendahl acted independently and
according to standards recogni zed by the Nati onal
Psychonetric community.

Second, the design which M. Buckendahl used
for the pass-line study was based on the anal ytic
met hods. The principal method recogni zed by the
psychonetric conmunity is appropriate for standard

setting and professional |icensing exans.
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Third, Dr. Buckendahl's inplementation of
the study was conducted, critiqued, and vali dated by
two recogni zed national and state outside experts.
The state expert actually is the head of this
activity, for the Consunmer Affairs Departnment.

Their coments critiqueing the
i npl ementation of the study will be forwarded to the
Court. W agreed, notw thstandi ng some differences in
expert opinions about technical issues, each found
that the study was conducted in a way consistent with
accepted psychonetric standards.

Fourth, the State Bar and Dr. Buckendahl
went to considerable effort to ensure that there was
conti nui ng stakehol der consultation and i nput during
the process of devel oping the study. The devel opnent
of the study then proceeded with transparency.

And fifth, neither the staff of the State
Bar have nmenories of this conmttee or the adni ssions
and education committee or the board of trustees
t hensel ves have been involved in the design of the
study. The role of staff has been to assist in the
i npl ementati on of the study under direction of
Dr. Buckendahl .

And sixth, and finally, the 20

subj ect-matter experts, or SMES, who participated in
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the pass-line study and were charged with the
responsibility of review ng and assessing answers to
guestions on the 2016 Bar exam were sel ected by the
Suprenme Court from noninations by all stakehol ders,
and that included, then, our |egislative oversight
bodi es, the office of the governor, conmmittee of Bar
exam ners, and | aw school deans as well.

The resulting SMEs represented is the first
and a bal anced group of practitioners and educators
drawn from all stakeholders. And their geographic
regions of the state were al so diverse, as were they
t hensel ves.

So | think, then, the independence of the
pass-line study and its conduct should not be endowed.
Not everyone will welconme the results of the study,
but the way in which it was created and i npl enmented |
bel i eve shoul d not be questi oned.

CHAI R GOODMAN: Good. Thank you very nmuch.

So with that, can we have Andrew Waters? |Is
he here? No. GCkay. Signed up and then didn't nake
it.

MR. PHILLIPS: Andrew Phillips.

CHAI R GOCDMAN: G eat.

MR PHILLIPS: |I'mAndrew Phillips. |

was -- | was one of the panel nenbers, one of the 20.
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They took 20 people, all of whom had passed the Bar

examwith a score of 144 or above. They gave them a

few --

CHAI R GOCDMAN: |Is your mc up?

MR PHLLIPS: No. Gkay. |[|'ll back up.
I"m Andrew Phillips. | was one of the 20 panel

menbers. They took 20 people, all of whom had passed
the Bar examwith a score of 144 or above. They gave
them a few gi ant stacks of paper and asked t hem
quickly to divide theminto two files: conpetent or
not conpetent.

The panel had no rubric, no scoring matri X,
not hi ng but their own judgment to rely upon. Q her
than anci ent nmenories of |aw school, the only neasure
of conpetency for these exam answers were to conpare
one to another. It was no surprise that the outcone
was consistent with the current cutoff, pretty nuch
ri ght down the niddle.

The Ph.D. experts hired to shepherd the
process issued reports citing concerns about the
validity of the study; in particular, not having a
rubric or a matri x.

But both of these reports were issued after
the current reconmendati on had al ready been subnitted

to public conment. So what does 144 or 141.4 actually
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mean conpared to New York's 133 or our next-door
nei ghbors, Nevada's, current nove to 138? It neans
only that California excludes nore people fromthe
practice of |law. Wen questioned about the safety of
the public in New York versus the safety of the public
in California; i.e., do New York | awers, who score
bel ow 144 harmthe public nmore? W get no answer.
When asked whether there's a correl ation between | ower
passing Bar scores in California and attorneys
di sci plined for inconpetency in California, we get no
answer. That's because we can't find any correl ation.
The California State Bar exam nation is now
a readi ng contest for those who possess strong
conprehension and analysis skills but take just a few
seconds |onger to read a paragraph, the Bar exam
beconmes crushingly nore difficult. | recall being
told that if | get to the end of the MBEs and | -- the
end of the time for the MBEs and | run out of tine,
take a few mnutes and just fill in the bubbles. |
have to say that as a practicing attorney, both in
private practice and as in-house counsel, nobody has
ever expected me to just "fill in the bubbles.” It
shoul dn't be about tine; it should be about
conpet ency.

Who i s excluded by the unnecessarily high
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cutoff? You can see that by lowering the cut score by
2.6 points to curve a reconmendation, which is a nere
1.8 reduction fromthe 1440, the increase of the
i ncl usi on of people of color is mich nore than of
whites, the California accredited schools are inpacted
at arate of four tines that of the ABA schools. Wy
is that? Income? Ability to pay or borrow? Need to
work and go to school at the sane time? Fanily
obl i gations? Ethnic and soci oeconom c reasons? Pick
your favorite |ogistic.

Reduci ng the cut score from 144 to 141.4
mght politically be a nove in the right direction,
but it doesn't go nearly far enough. The claimthat a
cut score below 144 creates an unreasonable risk to
the public is not backed by any true evidence
California should entertain options between 133 and
139 to open the doors to nore truly conpetent people
and bring |l egal services to nore diverse California
communities. Thank you.

CHAI R GOCDMAN:  Thank you very much.

So our next speaker, Lorin Kline.

M5. KLINE: Good norning.

CHAI R GOCDMVAN:  Good nor ni ng.

M5. KLINE: M nane is Lorin Kline. |'man

attorney with the Legal Aid Association of California.
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We represent nearly 100 | egal -aid nonprofits that
serve individuals and counties all across the state of
Cal i forni a.

I"'mhere this norning to ask you to pl ease
consider this issue and the State Bar's m ssion of
public protection through the | ens of the enornpus
justice gap that California is facing right now
There's an unprecedented nunmber of | owincone peopl e,
people with disabilities, and seniors that aren't
getting the legal services that they need. And those
people will be inpacted by your decision here today.

So on that note, | wanted to raise three
access-to-justice concerns that we have that counci
agai nst going with the first option of keeping the
pass score at the status quo.

First, keeping a high pass score
di sproportionately inpacts | owincome people. Taking
the Bar exam costs noney, and the Bar prep courses
have becone ubi quitous. There are sonme schol arshi ps
avai l abl e, but they're very limted.

So people that are forced to pay for Bar
prep courses on top of their huge | aw school debt, and
then having to think about taking the exam a second
time are just being cut out. The |owinconme people

are not getting an equal opportunity to take and pass

<< NOGARA REPCRTI NG SERVI CE >> 12




© 00 N oo O A W DN -

N N N N NN R R R RBR R R R R R R
a A W N B O © ® N O O M W N LB O

CALI FORNI A STATE BAR PUBLI C HEARI NG - 08/ 15/ 2017

t he exam

Second, having a high pass score affects how
legal aid hires. The primary way that legal aid hires
new | awyers into their offices are through fell owship
prograns. They're usually one year, sponsored by a
law firmor some other entity. And when you have a
one-year fellowship, if an attorney doesn't pass the
Bar exam that neans that for alnpbst the entire tenure
of their fellowship they can't practice |aw and serve
clients, which is forcing legal-aid organi zations to
redesi gn these prograns. Not as many clients are
getting served, and it's creating a big problemin
ternms of hiring for |legal aid.

Al so, legal-aid prograns in rural areas have
|l et us know that they're having a very hard tine
hiring because the pool of eligible applicants is
shrinking. Wth the exception of maybe U C. Davi s,
nost accredited schools are not in rural areas. So
rural prograns recruit attorneys from California
accredited schools. But many of these schools have
| ower pass rates, which nmeans the pool of potenti al
hires in rural areas is really shrinking.

Lastly, having a high pass score affects who
Legal Aid hires. Legal Aid always tried to recruit

the Chinese fromthe communities that it served. They

<< NOGARA REPCRTI NG SERVI CE >> 13
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make a big effort to recruit wonen, to recruit people
of color, to recruit people that speak |anguages other
than English. And they generally do a good job at it.
Whereas the | egal profession as a whole is not
particularly diverse, the legal aid comunity is very
di verse. About half of legal-aid | awers are people
of color. Two-thirds of legal-aid | awers are wonen.
And we can't ignore the fact that women and peopl e of
col or generally have a | ower pass score. So that
again really inmpacts how legal aid can recruit, who
they can recruit, which is a really inportant concern
for Legal Aid.

Lastly, | just wanted to |l et you know we
subnitted these conments in nore detail in witing.
Qur Executive Director, Selena Copel and (phonetic),
testified before the Assenbly Judiciary Committee
about these issues, and also gave nore information, if
you're interested in | earning nore.

In closing, | just wanted to say that we
definitely agree that public protection is very, very
i mportant, but perhaps we should consider that just
taking |l awers at a high pass score is not the best
way to nmeet that mssion. Public protection can be
approved by increasing services to | owincone people

and by ensuring that the legal comunity is diverse
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and matches a | ot of the people that are in need of
services. Thank you.

CHAI R GOOCDMAN:  Thank you very much, Lorin.

So our next speaker, |van Mendoza.

MR. MENDOZA: Good norni ng.

CHAI R GOCDMVAN:  Good nor ni ng.

MR. MENDOZA: MW nane is Ivan Mendoza. |'m
a son of Mexican immigrants, a juris doctorate of
Sout hwestern Law School, a fornmer juvenile delinquent,
a resident of juvenile detention centers who earned a

bachel or's degree fromthe University of California at

Ber kel ey.

Prior to |l aw school, | worked as a paral egal
for seven years. In that time | worked in three
different law firns. One law firm-- one large | aw
firm-- litigation law firmhere in San Franci sco;

second, as the in-house paralegal to a gl obal

nmedi cal - devi ce conpany in Sylmar, California; |astly,
for a |arge workers' conpensation firmin Northern
Cal i forni a.

So what does ny personal information have to
do with this matter? Today | present the case in
favor of lowering the Bar cut score. | use ny own
experience to support the relevant factors used by the

community to determ ne the appropriate Bar cut score.
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Because not only is ny experience unique, it also
represents both what the average person in ny
community experiences and what it systematically does
not experience.

The majority of ny cormmunity experiences
were many systematic inequities, |like incarceration,
poverty, |ack of education, and gross disparity in the
Bar passage rate and in the practice of law | ama
representative of my community's concerns in which the
Bar conmunity should use to factor into their decision
| owering the cut score, even |lowering that cut score
fromthe 1414 proposition.

The Bar community has determ ned that the
foll owi ng seven factors are relevant to making this
determ nation while increasing the diversity of the
attorneys; two, increasing the access of |egal
services for underserved popul ations; three, the fact
that the cut score in California is the second hi ghest
in the nation; four, it maintains the integrity of the
nation; five, protecting the interests of the public
frompotentially unqualified attorneys; six, the
decl i ni ng bar-exam pass rates in California; and
seven, the burden of student-loan debt from | aw school
to | aw school .

And | ess today are agai nst people of color.

<< NOGARA REPCRTI NG SERVI CE >> 16
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The issues central to ny thesis is restorative
justice, specific things through the diversity in the
prof essi on, conpetency of attorneys in practice to
under served popul ations, furthering the access to

| egal services to those underserved popul ati ons, and
the integrity of the profession to serve that diverse
array of clients.

Further, because the enphasis on these
doctrines will sway the conmunity to | ower the cut
score, to protect the interests fromunqualified
attorneys who are averse to the needs of the diverse.

Currently there are 249,696 -- 249, 696
attorneys, including judges, in California. Latinos
make up 6.5 percent of California' s |licensed
attorneys. That neans there is a staggering 32.5
percent disparity between Latinos -- Latino | awer
representation in the State Bar, and in the general
Lati no popul ati on.

This gap or canyon, if you prefer, is
unaccept abl e, especially when you consi der that
Lati nos are overrepresented in California in jails and
prisons. O course, to be fair, with any major
popul ati on shift there's an adjustnment or catching-up
period. Wiere after a surge of population in a group,

it takes time for menbers of that group to reach al
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areas of the popul ace.

But Lati nos have represented nerely one
fifth of California's population, and that was back in
1980. And in 2014 Latinos only represent 6.5 percent
of |awyers. Justice and fairness demands that we do
better. |If diversity is a top factor in |lowering the
cut score, then 6.5 percent of the Latino | awers are
conclusive to nove for a systematic change in the cut
score in order to correct the historical inequities.

Nevert hel ess, according to California
Governor Jerry Brown's new state budget, Latinos are
the largest single racial ethnic group in the state,
maki ng 39 percent of the state's population. But that
woul d appear that diversity is seriously lacking in
the | egal practice. Therefore, because California's
cut score is the second highest in the nation, it only
perpetuates this professional diversity | essens the
chances of nearly half of California residents from
practicing | aw

As attorney -- an attorney has a duty to
render a conpetent service to their clients. They
maybe define the conpetence as using the |egal
know edge, skill, thoroughness and preparation, which
the reason is necessary for their representati on.

Areas of law that are currently inportant --

<< NOGARA REPCRTI NG SERVI CE >> 18
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that currently are inportant and will remain of
interest, especially at |least for the next 40 years,
are in crimnal law, crimnal procedure, inmmgration,
and wor kers' conpensation. Because our forns are
grossly represented in these areas. Conpetent
representation is vital to their cases. Cients are
not fact sheets; you need to be creative. Leave out
an exam O once an issue spot, apply roles and nmake
an anal ysis and conclusions. dients nust be hel ped
to organi ze thoughts and facts. Conpetency is not
only knowi ng the Iaw, but knowing the client, his or
her client facts, obtaining full transparency through
the client's trust. What does apply in this trust an
attorney | acks nost integral parts and pieces of the
case to conpetently represent their clients.

As an experienced paral egal, who has worked
on several cases in these areas, the mpjority of ny
supervi sing attorneys would not have a prepared fact
file as thoroughly as it was if it wasn't for ny
background, ny understanding of the clients who
represented these statistical nunbers.

Furthernmore, |let specifics speak for
t hensel ves when it conmes to the disparity of nunbers
of Latinos who are in prison, inmmgration proceedi ngs,

and wor ker conpensation claims. Therefore, it is
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vital that the 40 percent of California's popul ation
be conpetently represented by conpetent attorneys who
can relate their particular cases, experiences, and
si tuati ons.

We're arguing that the majority of
Californians, both citizens and undocunent ed peopl e,
| ack the access to | egal services. Upon graduation,
| aw school stressed in parts of becom ng the voice of
the voiceless. The ABA actively pronmptes pro bono
work for indigent people in crimnal proceedings. And
according to our report on the California Coalition
for -- the California Conm ssion for Universa
Representation just in the area alone, in immgration
| aw al one, 60 percent of detained immgrants in
California are unrepresented.

Furthernore, the data shows that for
i mm grants who have counsel exceeded npbre than five
times as often as did their unrepresented
counterparts. There were approximtely 7,400 detai ned
and unrepresented inm grants who had their case in
southern California and imgration courts in 2015.

As a law clerk for both inmmgration and
crimnal-law matters, | saw firsthand peopl e who could
not afford a | awyer or who were representing

t hensel ves because they distrusted a court-appointed
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attorney. Access to proper |legal representation is

the nost inportant fundanmental right there is, even in

i mmigration where having an attorney is not a right.
Therefore, it is vital that the 40 percent

of California's population be properly represented by

attorneys and continue to be open to representati on.
To finish, the integrity of the

profession -- the word "integrity" evolved fromthe

Latin adjective "integer," meani ng whole or conplete.
In this context, integrity is the inner sense of
whol eness, deriving fromthe qualities such as honesty
and consistency with character. And ethics integrity
is regarded by many as honesty and truthful ness or
accuracy of one's actions.

Law schools, law firns, the State Bar pride
t hensel ves on serving diverse peopl e and i ncl udi ng
di verse people as attorneys. However, the nunbers are
not representative of this objective. As stated,
Latinos are only 6.5 percent in a state where 40
percent of the public is Latino.

Because in every demand that we nust be
honest, the current state of the profession is not.
When half the state is represented by a single-digit

nunber, there's no whol eness in the profession. The

conm ttee nust be honest, reassess the situation. |If
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it decides to continue on the same path, it would have
arisky effect -- half the student popul ation both are
participating in the |l egal real mand assets to |egal
representati on, but underserved communiti es.
Therefore, the profession demands that the cut sheet
be lowered in order to preserve the whole of the
pr of essi on.

In conclusion, as a representative of the
Lati no community, | amcalling on the community to
restore justice and equality to the legal community.
Way too | ong have our voices not been heard, nor have
we as people been properly represented in the courts.
If we continue down the sane path of declining
bar - passage rates, we will soon see depl eted nunbers
of diverse attorneys. The |ower the nunber of
di versity, the nore risk of inconpetency of
representation, |less access to |legal representation
and less integrity of the profession there will be. |
urge the conmittee to nove for progressive change,
restorative justice, and to nove forward in | owering
the cut sheet. Thank you very nuch.

CHAI R GOCDMVAN:  Thank you, |van.

So our next speaker is Elizabeth -- the |ast
name Xyr.

How do you pronounce that?
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M5. XYR Xyr. Yeah, it's alittle funky.

CHAI R GOCDMAN: Good norni ng, Elizabeth.

M5. XYR Good norning. Just on the record,
nmy nanme is Elizabeth Xyr. |'mthe associ ate dean of
Monterey College of Law, and | was an observer at both
the standard-setting study and the content-validation
st udy.

Based on ny observations, ny review of the
study itself and the independent consultant reports, |
urged the conmmittee to establish a ninimum passing
score of 139, 1390, for the California State Bar exam

As Dr. Buckendahl identified, 139, 141, and
144 have substantially sinmlar levels of validity.

139 maintains validity while also taking into
consi deration some of the challenges and outliers
i nvol ved in the studies thensel ves.

There are a nunber of reasons that | support
a m ni mum passi ng score of 139, but I"'monly going to
address three issues today.

Regar di ng the mi ni num conpet ency standard
and how it was delivered and trained for the panelists
to ask the standard-setting studies. As Dr. Amaris
(phonetic), one of the independent consultants
identified, the panelists were given the definition

and they were trained on howto use it, but there was
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a consi derabl e ambunt of confusion and inconsi stency
during that process. There were a nunber of
qguestions, there were a nunber of panelists that were
unsure how it would be inplied once it was brought
into the essays that they would then revi ew

Once the essays were put in front of the
panel, there was a consi derabl e ambunt of confusion.
And the confusion was increased because they did not
feel that they were qualified in the actual review
pr ocess.

Dr. Buckendahl al so points out that the
standard itself was uncl ear because they have no
context for the kind of information that a strong
response would contain. And as a result, they may
have i ntroduced their own idiosyncratic views and
i deas onto the project.

This is considered a standard and
appropri ate nmeasure in other professions for standard
setting; however, | believe that the uni que nature of
the | aw requires and woul d have been better served by
providing a different approach. Dr. Petoniak
(phonetic) acknow edges that this increased the
i kel i hood of individual interpretation and skewed
results in this part of the study.

Regardi ng the MBE excl usion within the
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standard study and constant val uation study, the
guestions were left out of those studies. And

Dr. Buckendahl controlled it through equival ent
percentile rating. However, as discussed at the
val i dation study, the MBE's format and content poorly
assesses the newy devel oped definition of men of
conpet ency.

Since the MBE portion of the exam now makes
up 50 percent of an applicant's score, | feel that the
further use -- this further justifies the use of 139
as the m ni mum conpet ency score.

| trust this will be further discussed once
the report for the content validation study is
rel eased.

My last issue is regarding the control of
outliers and participation bias. Drs. Buckendahl and
Pet oni ak both assert that the use of the medi an
conbi ned scores is appropriate because it controls for
outliers in the scoring process. | assert that it
al so controls the bias inherent in the participants
t hensel ves and in the process.

Dr. Petoniak and the panelists' eval uations
and ny own observations nention that some of the
partici pants overtook the process itself, and sone of

t heir background and personal bias may have infl uenced
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other participants. Use of the 139 score will help
control not only to the outlying scores but also for
any undue influence those participants my have had on
ot her paneli sts.

In sum 139 maintains validity while

controlling for errors for the panelists' bias and for

the assessnent format itself. This will protect the
public, this will affect applicants appropriately, and
it will reduce the undue financial burden established

by an unnecessarily high test score.

CHAI R GOODMVAN: Ckay. Thank you very much,
El i zabet h.

So our next speaker is Geg Brandes.

MR. BRANDES: Good norning, everyone. Geg
Br andes.

CHAI R GOOCDMVAN:  Good nor ni ng.

MR. BRANDES: First of all, thank you for
hearing from nme again on these issues. Also, it's
terribly inportant to comment and note the -- that |
really appreciate you holding hearings. | think it's
really inportant that we respect the role of the
commttee in this process and | think the commttee
shoul d be the one gathering i nformati on and maki ng
reconmendat i ons and maki ng deci si ons about this

matter. So | speak today really to the nenbers of the
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conmmttee and the Bar exani ners. And of course, |

understand the Court will probably read it as well.
And | just bring you news fromthe field, as

it were. On July 31st, | offered the opinion that the

chal lenge with the Bar examas it's presently

constituted isn't -- that it's not doing something
useful. |It's doing something useful, it's just not
doing what's really about public protection. 1In other

words, we're testing sort of academic things, skills
things, and they don't go to the matters that actually
cause |lawers to do things that harmthe public.

Those things are things like failing to
foll ow through on matters, m shandling npney, not
keeping clients adequately informed. |If you listed
all the top 25 things that a person would be
di sciplined for, very fewitens on that |ist would
have any connection to the Bar exam

So | suggested at that time that the Bar
exam as presently constituted, is a poor instrunent
for actually engaging in public protection.

So recently I, since | spoke with you | ast,
had the opportunity to spend sone tinme at the
Sout heastern Associ ati on of Law School s annual neeting
and attend a panel on the effect of the Bar exam on

| aw- school curriculum Let nme just set the stage for
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you a little bit.

Barry Currier, who I think everybody knows,
managi ng director of accreditation for the ABA. Dean
Chris Pietruszkiewics, who's dean of status in | aw
school and serves on the standards review comm ttee
for the ABA. And John Barry, who is essentially the
chief trial counsel of the Florida Bar, the chief of
the division that does |awyer discipline in Florida,
and it's his presentation | want to share with you.

M. Barry's point, because this was about
how the Bar exam i nfluences | awschool curriculum was
that | aw schools need to do a nuch better job of
teachi ng students about the things that get themin
fact in trouble with disciplines with the Bar. And so
he listed the predictable things, sonme of which I
ment i oned before, and indeed his entire |ist was al
the sorts of things that also are not tested on the
Bar exam

So | had the chance to ask himafter
the main session a couple of questions. And | asked
him So in your research, how many people did you cone
across who had been disciplined for |ack of
substantive | aw know edge in a bar-exam subject? How
many people that you ever ran across have been

di sci plined for poor critical-thinking skills? O for
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weak factual analysis? O for slow typing, for that
matter, because the Bar exam does in fact have an
el ement of that as part of the chall enge.

And | want to quote you what he said -- what
he actually said in the record. He said, At close to
zero as it is possible to calculate, which |I'm not
exactly sure what he neant by that, but sonmething |ike
zero.

So back to the point; right? | would guess,
having attended a | ot of board of trustees neetings
here in California and heard the reports of the office
of trial counsel that the same answer would apply here
if we did the sane research. The things on the Bar
exam just don't come up with respect to that
mechani sm

And so it becones a poor argunment for a very
hi gh cut score to say sinply, Wll, we're sort of
testing for those things because peopl e have to study
hard and foll ow through to the other Bar exam That's
a poor argunment for a really high cut score. And we
need t hese peopl e.

And her testinony about various aspects of
it fromthe diversity standpoint, I want to make the
point that the skills that matter for public

protection, not testing on the Bar exam are skills
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t hese peopl e who are bei ng excluded pass. They've
been through three years of |aw school, countl ess
hours of peer evaluation by expert peers over all that
period of tinme who have deternined that they have
adequate skills to serve the legal -- to be nmenbers of
the profession and serve the public. They've passed
the NPRE with the highest required score in the
country.

UNI DENTI FI ED MALE SPEAKER: Equal ed only by
Uah, if | recall correctly.

MR. BRANDES: And they've passed the State
Bar's very vigorous noral -character investigation.
The Bar examisn't testing that they know how to
foll ow through, that they will keep their clients
informed, that they will handle npney properly. 1It's
not even on there. And those skills are the skills we
need for themto have, and yet they can't practice | aw
maybe because they don't type as well in English as
the person next to them

Sol think it's a very inportant npve the
State Bar has done to consider the Bar exam very
carefully. | appreciate the effort and the work
that's being put into the studies. | certainly
appreci ate the thoughtful way in which the comrittee's

approaching in making the decision. And |I'd urge you
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to consider going a lot |ower than you have. |In order
to -- we could take account of the fact that this exam
does not very well predict the many, many criti cal
skills that we need menbers of the Bar to have.

Thank you agai n.

CHAI R GOCDMVAN: Thank you, G eg.

So our next speaker here is Arti Denterlein.
| may have mi ssed that.

M5. DENTERLEIN. [|I'mactually a Bar taker.
I'"ma student, so --

CHAI R GOCDMAN: Can you state your nane,
t hough?

THE REPORTER: Coul d you spell it for nme
t oo, please?

MS5. DENTERLEIN D-e-n-t-e-r-l-e-i-n.

| have taken the Bar a fewtimes. | haven't
passed. | just took it last nonth. | amcom ng from
a personal experience, which is kind of would be a
little bit different fromwhat everyone else is
di scussing. So bear with ne, and this is what | think
what the problens are. | find that perhaps people are
forgetting we have a lot nore material to cover
nowadays than there was before.

We have to study federal evidence, we have

to study California evidence that wasn't there before
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a few years ago. W have to study California civil
procedure, we have to study federal civil procedure.
We have to study ABA professional responsibility, we
have to study California professional responsibility.
W have a |lot nore materials to cover. And | added it
up. We have 18 subjects that we have to study.

Okay. Now, | have taken the U. S. Patent Bar
exama few tines, but | have passed. But | haven't
been able to pass the California Bar, and sone of ny
opinions that I'd like to present to you, which is
just, like, are different fromwhat the other people
have spoken to you. | find that the grading itself is
highly inconsistent. The grading is very subjective.
So it doesn't matter how | ow or how nuch you | ower the
cut score. As long as the grading remins for
subjective, it's not going to get very much different
or better results.

So | find that one set of -- one group of
people had witten the questions and anot her group of
people are grading them | don't know what -- how
they communicate with each other. And if | were to
wite an essay, if | were to give it to you -- all ten
of you right now, I'mpretty sure I'mgoing to get ten
di fferent scores.

So what |1'd like to present to you in ny
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personal experience is that inconsistent grading is
causing a lot of problemfor us. California requires
a lot nore analysis in our essays and performnce
tests than nost of the other jurisdictions. They
don't require that nmuch anal ysis.

So what that's ny -- okay. | also find that
the cut rate should be in line with the two-day Bar
examin jurisdictions |like other states, |ike New
York. New York Bar is also known to be very hard, as
hard as California, but their pass rate is higher.
It's al ways been two-day exans, not |ike three day.

So | have experience of taking the three-day
exam and al so the two-day examthat | just took a
nmont h; okay? Wsat | found, though, it is a two-day
exam whether it was intended or not the questions are
a lot harder; okay? So |I found that their
questions -- this is all over the place, there's no
way | can finish these questions all within one hour
like that. So ny request to you is that just because
it's a two-day exam please don't make it nore
difficult than the three-day exam okay?

And also, in nost jurisdictions, if you have
passed the MBE, you don't have to retake it if you
fail the Bar. 1In California, you could be doing

stellar MBE performance, but if you failed your essay
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portions, you have to take the entire examall over
again, which I think is very unfair.

Al so, the published answers from California
Bar site, that is our guideline. W follow the
publ i shed answers that this is how we should wite.

But this is generally known to all students that
there's no way a student wote these essays under tine
constrai nt and under pressure of the Bar exam So if
you | ook at this, the published answers are, |ike,
pages and pages and pages of -- covering every issue
in the world. There's no way sonebody can wite |ike
that under the time constraint.

So it needs to be transferred to where did
t hese nodel answers canme fron? W wote then? And
we believe that those are witten not under tine
constraint but witten by sone experienced | awyers,
whi ch can be a problem for us.

The next | wanted to know, | did not really
check because this is a two-day exam now, could our
exam fees be |owered? Since it's a two-day exam
could the results be published earlier than we do now?

Okay. The next thing | wanted you tell you
that debts created by the Bar exam W have very high
| aw- school tuition. Then we al so take bar-prep

courses, then we don't pass. Then we al so have Bar

<< NOGARA REPCRTI NG SERVI CE >> 34




© 00 N oo O A W DN -

N N N N NN R R R RBR R R R R R R
a A W N B O © ® N O O M W N LB O

CALI FORNI A STATE BAR PUBLI C HEARI NG - 08/ 15/ 2017

tutors, which charges, like, $100 per hour. So
students add up their debt, then they still don't
pass. So that is a huge problem

So the other thing | also noticed, lastly,
is the -- what | |like to say is education we get in
the | aw school is very different fromthe tests we
have to take in the Bar exam |In the |aw school ny
experience is that | did stellar briefing of cases,
but in ny Bar examwere not -- |'mnot tested on
briefing, I'"'mtested on witing. Now, | do have ny
own drawback a little bit because ny major is conputer
science. And it was not English major or psych or
something like that. So | really have to learn how to
wite in legal terns. So that's ny own personal
problem Maybe that's why | haven't been able to
pass.

But because | have passed the patent Bar,
which is so different, and I"'mnow finding that it --
it's difficult for me to pass the Bar exam So I'm
just saying to you, very quickly, that this subjective
gradi ng needs to be renoved. And | don't know how you
do it, because the sane exam like | said, | could
wite one essay and give it to you all and |I'm goi ng
to get very different answers. So luckily, if | get

sonmebody who has agreed with what | just wote, maybe
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"Il pass the Bar. That's all | have to say.
CHAI R GOCDMAN: Thank you very nuch, Arti.
So our next speaker is Stephen Ferruol o.
MR. FERRUOLO. Thank you.
CHAI R GOCDMVAN:  Thank you.
MR. FERRUCLO. Thank you for this
opportunity to speak. |'m Stephen Ferruolo. 1've
been a nmenber in good standing of the California Bar

since 1992. MW nenbership nunmber is 159500.

| becane a lawyer in ny forties. 1've
practiced law for 20 years. | did deals for
billion-dollar corporations, sonme of the |eading

t echnol ogy and bi ot echnol ogy conpanies in California.

| made a fortune. |'ma very wealthy man.
The last thing | want to do is | essen the value of the
license that enabled nme to do so nuch for people, for
nyself, and for ny famly. And sonetines | think
when -- particularly when people come up and argue for

a lower cut score, there's sone notion that sonehow we

don't value -- we don't understand the val ue of that
license and what that nmeans. | just want to dispel
t hat .

Six years ago | basically retired from
practice and | decided to becone a | aw school | ead

because of how much | value |aw and | egal educati on.
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Last night | welconmed our new students. | have never
seen a group of nore notivated young peopl e who want
to do great things with their | aw degrees, to change
their society. | have never seen people nore
commtted to justice, particularly in the wake of what
happened this weekend in Charlottesville. So many of
t hem spoke to ne about what brought themto | aw
school, the things they want to do with their |aw

degr ees.

And | was talking to themlast night, and I
was thi nki ng about coming here today. | thought the
fundanental question is: Wiy do we want to make it so
much harder for themto become nmenbers in this state
than in any other state in the tiny, irrelevant state
of Del aware? Wiy do we want to do that? That was a
qguestion. Those aren't ny remarks. |'mgoing to cone
to ny remarks now.

First | want to thank the commttee for its
work. | want to especially thank Elizabeth Parker for
her two years of service to the State Bar. Elizabeth,
you' ve been a real trooper. Thank you so much for al
the great work that you've done.

I know everybody's worked very hard, under a
lot of time pressure, conplicated issues to present

and devel op these studies. And | want to tell you,
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those of you in |aw schools greatly appreci ate those
studies. You're going to be receiving coments,
you're going to hear them from David Fai gman about
what we see are serious flaws in the standards study.
You know, it seens to ne that the independent experts,
the ones that you have, the one that we've consulted,
all see very serious flaws in the studies and in the
data. That's not ny expertise, that's not what | want
to tal k about.

To me it's whether or not these
nmet hodol ogi cal flaws are fatal and how much they
di scredit the data in the report. To ne there is
sufficient evidence in the report itself, in the study
itself, to call into question the recomendati on made
by the State Bar froma policy perspective. As the
report itself concedes, where an attenpt to cut scores
is an issue of policy. It's policy. It's not an
i ssue of mathematics and statistics and psychonetri cs.

And | just want to quote fromthe report
itself. |1've done this before, and |"'mgoing to do it
agai n because |I think the | anguage is so conpelling.

Page 8 of the report, quote, Another related
policy consideration is the cost-benefit anal ysis of
either type of error as relates to the potenti al

tensi on between public protection and access to | egal
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services. Wen the threshold for entry into practice
is established at a level too stringent, access to
justice may be negatively inpacted. Cosure related
to access, pass rates for racial, ethnic, mnority
groups are sensitive to where a particular pass line
is set. Too stringent a standard can restrict access
and negatively inpact diversity. Conversely, a |ax
standard is likely to increase the risk of harmto the
public, close quote.

Wei ghing diversity of assets to justice
versus harmto the public is certainly a difficult
choi ce. However, the study itself gives us sone
pretty clear guidance and gives gui dance, | believe,
to Suprenme Court policy nmakers to address this issue
and to make that choi ce.

What about punitive harmto the public?
Where is there any evidence of that? There is none.
In fact, the report states the following -- the fact
that California -- and |'mquoting again -- the fact
that California has the second-highest cut score in
the nation is an inportant factor for the Committee of
Bar Exami ners to consider.

There is no enpirical, no enpirical evidence
that woul d support a statenent that as a result of a

high pass line California | awers are nore conpetent
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than those in other states. Nor is there any data,
any data that suggests that there are fewer

attorney-di scipline cases per attorney, per capita, in
this state, close quote. No evidence, no data, none,
nada what soever about harmto the public. But we hear
about it all the time. |If there's harmto the public,
show the Court the data. Show the public the data.
You have no evidence of it. There is no evidence of
it.

On the other hand, the report itself
provi des clear and conpelling enpirical evidence of
the inpact of the high pass rate on diversity and
access to justice. As shown on table 5 of the report,
a reduction of cut score on the July 2016 exam the
1440 to the Bar-reconmmended cut score of 1414 does the
following: It would result in increased passage rates
of 12.5 percent for blacks, 10.6 percent for
Hi spanics, 8.6 for Asians, conpared to 8.2 percent for
whites. Those are conpelling nunbers.

Now | want to nake a formal request to the
commttee to provide the follow ng data. Show us,
show the Court, show the public what the difference
woul d be, what the increase would be in pass rates at
the 139 cut score which is in the report, at 135,

which is the cut score that the plurality of the
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states have, and at 133. |I'mmeking a formal request
that that data be provided to the public and to the
Suprene Court.

In our state where minorities are a
majority, there is no conpelling policy than that of
ensuring the diversity of the |l egal profession to
serve our diverse popul ation of our state and to
provi de better access to justice throughout our state
for all of our people. Show us the data. | think the
data's going to be conpelling for a cut score which is
substantially bel ow the 144 or the 141.

Thank you very nuch.

CHAI R GOCDMAN:  Thank you very much.

So our next speaker is Janmes Schi avenza.

MR. SCHI AVENZA: Good norni ng. James
Schi avenza.

THE REPORTER:. Wul d you pl ease spell your
| ast nane?

MR. SCHI AVENZA: S-c-h-i-a-v-e-n-z-a.

THE REPORTER. Thank you.

MR. SCHI AVENZA: |'mthe acting dean at
Li ncol n Law School of Sacramento and |I'mthe chair of
t he Associ ation of Law School Deans.

All the details that | planned on discussing

with ny remarks this norning have been covered quite
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adequately by those who spoke before ne. But | want
to raise a couple of issues that perhaps sunmarize
what has been said.

The theme of those issues is fairness and
reasonabl eness. Fairness when our Bar takers are
conpared, at |east by a scoring nechanism |'msure
the State Bar, when conpared with other jurisdictions.
Fairness in terms of accessibility to |egal services.
Fairness in terms of access to justice. Fairness in
ternms of cost, and |I'mtal king about both costs in
ternms of tuition that students pay to attend | aw
school, cost in terns of Bar review courses, cost in
ternms of retaking and again retaking the Bar exam
Fai rness and reasonabl eness in ternms of test accuracy,
whi ch reports seemto indicate that test accuracy wll
be achi eved by scores nmuch | ower than the current 144
cut score. Fairness that has been addressed earlier
this norning about mnority exam nees and the
di sproportionate effect it has on the mnority
exam nees. Fairness in terns of the study and data
that has been provided that has been criticized quite
heavily by those who spoke before ne.

And we, as was previously stated, shoul dn't
be judged by Bar nunbers, by a Bar score of 144.

Conpet ency should not be neasured by perhaps two or
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three mul ti pl e-choi ce questions that have not been
answered accurately. And fairness and reasonabl eness
require a severe change fromthe 144 and the 141 that
have been previously reconmended by the State Bar.

And | hope you listen to the fairness concerns and
reasonabl eness concerns that were expressed before ne,
and in terms of reaching a decision and recommendi ng a
deci sion to the Suprene Court on this issue.

Thanks very much.

CHAI R GOOCDMAN:  Thank you very much, Janes.

So our next speaker is Dean Barbieri.

MR. BARBIERI: Good norni ng.

CHAI R GOCDMVAN:  Good nor ni ng.

MR BARBIERI: |'mDean Barbieri, and I wll
spell that.

B-a-r-b-i-e-r-i.

THE REPORTER. Thank you.

MR. BARBIERI: Thank you for the opportunity
to address the State Bar and the conmittee on this
very, very inportant topic. And thank you also for
fast-tracking this. One of nmy concerns in the past
has been things have gone to the State Bar and there's
a lot of tasks and things never get done. And we're
very appreciative of the fact that the commttee and

the State Bar is noving as fast as it is on this
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matter.

And Executive Director Elizabeth Parker,

t hank you very much for your service, not only as a
| aw- school dean in California, but also for the | ast
coupl e of years of service to our profession here in
this state.

Alittle bit of background about nyself. |
have a little uni que background invol ving the
California Bar exam nation. | was adnitted to
practice law in 1980. 1In 1982, | was selected to
serve as a grader on the California Bar exani nation.
| graded every California Bar examination from 1982 to
2000, as well as every first-year |aw student
exam nation during that period of time. Conbined,
|'ve probably graded between 40- and 50, 000 answers of
essays and performance tests on the California Bar
exam nation. |1've also served in different capacities
with the National Conference of Bar Exani ners,

i ncl udi ng serving on the education program and uni form
Bar-exam conmittees for the National Conference of Bar
Exani ners.

Presently I'mthe dean of the |aw school at
John F. Kennedy University. And after | served in
private practice in 2000, | was asked to serve as the

director for exam nations for the State Bar of
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California, and | served in that capacity from 2001 to
2010. As a director for exam nations, ny
responsibilities included the devel opnment of the essay
and performance test portion of the Bar exam nati on,
as well as involvenent with the grading and

admi ni stration of the exanmi nation. And | al so served
for a couple of years as the interimdirector of

nor al - character termninations.

So | knowa little bit about the Bar
exam nation, | knowa little bit about the adm ssi ons
process. Executive Elizabeth Parker, if you ever get
asked again: How do they conme to the 1440? 1|'ve got
t he answer for you.

There was never a standard-setting study
done in the '80s. The '80s -- when people tal k about
how did we get to 144 or 1440 out of 2000, that was
done in the nmid '80s and it was a nere conversion from
one scale in the past to the 2000 point scale. So in
the '80s a standard-setting study was not perforned.

It was a nere statistical conversion fromone scale to
anot her .

So where did the 144 or 1440 cone fronf? It
goes back to the '50s and '60s and it's what the
hypot heti cal passing score of a 70 was. And |'ve

talked to graders in the '50s and '60s, the forner
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director for exam nations who served in the nmd '80s
when the new 1440 was adopted, and all those things
have been confirmed.

So I'"'mhere. You know, | was asked -- |
vol unteered to serve on the standard-setting study. |
was the recomendati on of the Cal Bar schools to serve
in as the representative of the Cal Bar schools on
that study. Unfortunately, | wasn't selected. | was
selected instead to serve on the content and validity
study, which | was very happy to do even though I

hadn't volunteered to do that.

So what is ny recormmendation? | don't
understand the 1414. | think it's a statistical
nunber. |It's one standard devi ati on which bears no
rel ati onship to mini mrum conpetence. Instead | think

there's a nunber that already exists that is being
used by the conmmttee and is approved by the Suprene
Court of California, and that nunber's 1390 or putting
everything -- do you wonder why you have 1390 and 1397
Because California just reports one digit to the |eft
of the decimal point than every other state.

So why 139? It already exists. And it
exi sts because it's close enough to the standard of
1440 that the conmittee has felt that those people are

close to the passing line, but given the aspects of
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gradi ng can be sonmewhat inconsistent, that those
peopl e who fall between 1390 and 1439 deserve a second
r ead.

And so it's close to but not at the passing
standard. And as a grader, frankly, the difference
bet ween 1440 and 1390 is when you have a three-day
exam 50 scale points, which is the equival ent of 25
raw points, which if you took a performnce test and
sonmeone got 10 points on a performance test
differential, those ten points are multiplied by two,
which is 20 raw points, and then each raw point is
worth two scal e points.

And so the difference between 1390 and 1440
is 25 raw points on a three-day exanination or 17
mul ti pl e-choi ce questions. It's really close. And
for a grader or soneone else to say that there's a big
di fference between 1390 and 1440 and we can tell that
t he person who achieves | ess than 1440 does not
possess the nini nrum conpetence to be a first-year
| awyer in California, | strongly disagree.

And another thing | think you should | ook at
is Dr. Roger Bolus has -- Dr. Roger Bolus, the
comm ttee psychonetrician, has these nunbers. [|f you
| ook at persistent takers -- and a "persistent taker"

i s soneone who i s not successful but who takes a
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subsequent exam nation -- you'll find that those
peopl e who achieve a 1390 ultimtely -- and they're
persistent takers -- will achieve the 1440. Now,
you'll ask yourself, Are they npore conpetent? O do
they just learn fromtheir mstakes? So | think it's
important to | ook at those nunbers and ask Dr. Bol us,
you know, what percentage of people who are persistent
takers who achieve a 1390 at one point ultimtely
pass? And are we turning | ess conpetent people in to
the public? | don't believe so. As the dean of a | aw
school, | work with all of our students who are not
successful on the examination. And | see errors.

It's not that they don't know the law; it's they're
maki ng errors based on the presentation.

Earlier soneone nentioned about the selected
answers that appear on the State Bar website. | used
to be responsible for selecting those sel ected
answers. They do a terrible, terrible disservice for
peopl e studying for the Bar examination. They're
represented as good questions for people who have
passed.

They're not good questions. They're all 90s
to 100s. They are extraordi nary questions. They may
be on the performance tests of people who were

research attorneys before the United States Suprene
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Court who cone to California. They're not good
guestions from peopl e who passed. They are the top 1
percent of 1 percent of people who have been
successful on the Bar exami nation. And bar-revi ew
conpani es and | aw schools and | aw students who are
studying for the exam | ook at those and think, This is
what | have to do to be successful? And they try and
pattern their answers as a result. |In reality they
oftenti mes have irrel evancies. You don't know if
sonmeone spent an hour and a half on an essay question
that's turned in.

So this is off topic alittle bit, but I
think to help the Bar-passing rate, one of the things
that the Bar should consider doing is what the
nati onal conference does, and that's make grading
gui del ines available to the students to show what is
necessary for success on the exam nation and al so
publ i sh sone answers that are 70, 75, 80 as to opposed
to the 90 to 100 answers, because you're sending a
terrible nmessage to prospective Bar takers if you
think that those selected answers -- people try to
mmc those, and there's no way in the world that they
can.

Okay. If you went to 139, |I'mvery

confident that you would not find a whole batch of
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| ess-conpetent people entering the profession.
California would still be at the top of all the big
states and there would only be a handful of states
that have a score between 140 and 144. The 1414, as
menti oned, doesn't -- in the report it doesn't have
any bearing or relationship to m ni mum conpet ence.
It's just the statistical conputation that's one
standard devi ati on bel ow 144.

And | astly, New York, as it was considering
changing its standard, and | believe this was in the
early 2000s, they were at 132. They did a
standard-setti ng anal ysis done by Roger of Klein --
excuse nme, Roger Bolus and partner Steve Klein. The

recommendati on to the New York highest court was 135.

The | aw school s went crazy saying, This is going to be

terrible. So the conpronise was at 133. So a great
state |li ke New York does a standard-setting anal ysis,
they come up with 133.

And | think that California at 139 is

significantly higher than that. Last comment, we have

people, lawers in California that we wel cone.

They' re dues-paying | awyers. Qut-of-state | awers who

are registered in house, pro bono, and they have
passed the Bar exami nations in other states, many of

whom are from New York, whose standard is 133.
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We wel cone themto California. W ask them
to pay dues in California. They have all the rights
and privileges, you know, they're regi stered in-house,
as long as they're representing their corporation.

But we're not asking themto prove that they got a 144
or a 139. W're going as |ow as Al abama used to be,
128, and nowit's -- Wsconsin is the | owest at 129.
But we wel come them

So thank you very nmuch for the opportunity
to address the coomittee and the State Bar. And if
anyone ever has any questions about history or
anything el se, |I'm always happy to provide
i nformati on. Thank you.

CHAI R GOCDMAN:  Thank you very much.

So our next speaker is Linda Martin.

M5. MARTIN: Good norni ng.

CHAI R GOCDMVAN:  Good nor ni ng.

M5. MARTIN. M nane is Linda Martin. |I'm

not affiliated with --

THE REPORTER. I'msorry. |'mnot hearing
you.

M5. MARTIN. GCh. M nane is Linda Martin.
I"'mnot affiliated with any particular group; |I'm here

to just make a personal public conment.

CHAI R GOCDMVAN:  Ckay.
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M5. MARTIN: | wanted to just bring up a
couple of issues. First is whether |owering the
standard will create nore ethical |awers, nore
hard-worki ng | awyers, or just nore | awyers.

And what's really our goal? | think the
exam shoul d be reviewed for practical application to
real-life practice. Two, who would be gradi ng these
exans? And three, who's preparing students for the
exans?

Practical application, | would | ook at
performance portion as being the npst applicable to
real life. The MBAreally doesn't apply to real-life
practice and neither does the essay. 1In fact, | think
the essay's quite subjective.

The second area | nentioned was gradi ng.

Ri ght now grading is limted to individual s who have
passed the Bar the first or the second tinme nore than
i kel y because individual s have taken Barbary.
Barbary has a nonopoly over the bar-examindustry, so
you're really linmted to a very specific type of
thinking as far as how to pass the Bar exam

And there's a variety of Bar graders. |
mean, there should be a variety of Bar graders.

The third area | nentioned was preparation.

Barbary has quite a nonopoly, and I nentioned them a
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monment ago. There are quite a few other Bar-prep
courses that really take advantage of struggling

students in schools that are not necessarily ABA

approved. And all those Bar-prep courses are as

expensi ve or nore expensive than Barbary.

A suggestion that | would nmake would be to
add a fee to the Bar, and if Barbary is going to have
a nmonopoly, have Barbary conme in as a contractor and
have Barbary actually provide the Bar-prep courses for
all students so that all students are getting the sane
trai ni ng, you know, when they're taking the Bar. That
woul d equalize the actual testing and make sure that
all, you know, prior to taking the examyou pay a fee
anyway. So if that fee is increased and it ensures
that there is sone type of prep course, that would
make it equitable for everybody who is taking the Bar.

As far as lowering the score, it seens to be
a Band-aid when you | ook at issues, it's whether |aw
school s are they teaching the examor are they
teaching to actually practice? There are other
solutions that exist that would create nore equity
anong those who are taking the Bar exam rather than
| owering the scores.

Personally, I'mall too fanmiliar with the

Bar exam |I'ma nultiple Bar-examtaker. I'ma
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first-generati on Mexican-American. | didn't take
Barbary the first time. | took many Bar-prep courses,
so I'"'man expert on Bar prep and what is working and
what's not. | also went to a non-ABA school. | went
t o non- ABA ni ght school by choice because | wanted to
have an experience where | wal ked out of school wth
no debt. And | also wanted to ensure that | had
experi ence in areas.

So |l went to a four-year school. One year
during the day | worked at a law firm One year |
worked at a nonprofit. One year | worked at a
corporation. And the last year | worked in
governnment. I'mcurrently working in governnent.

And so that was the experience that | chose
and that | wanted. So last tine | took the Bar exam
and this is kind of inportant, because |I mentioned
before that. | had taken all these Bar-prep courses,
spent a significant ambunt of npbney on the courses. |
had no Bar prep. | had not taken any nonths off work,
any time off work except three days necessary to take
t he Bar exam

| had a one-and-a-half-year-old at honme. |
had a full-time job. | studied between 3:00 a.m and
7:00 a.m every norning. | would wake up when | had

to feed the baby. And then | would go to work after |
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fed the baby. And that was the tinme | passed. MW

chances of passing were less than 6 percent. | was no

smarter the last tinme | took the Bar exam Excuse ne
| still consider it an honor to be an

attorney. So just in case you may think | have

nothing to tie ny experience to, ny brother went to a

top-tier law school while | was in |aw school and ny
younger sister was going to a third-tier |aw school.
So at the dinner table we often tal ked about Bar prep

and what it was to take the Bar and prep for the Bar.

So, in conclusion, |I'mnot advocating or not

advocating to |ower the Bar exam pass rate. What | am

saying is that | do think that this is a bad nove. |
think that there are |arger issues of equity that
really truly need to be discussed. | don't know that
| owering the pass rate is going to provide nore
attorneys. | don't know that it's going to do
anything nore than provide nore attorneys. | think
that we really need to | ook at who's grading the
exans, what cl asses people are taking, what schools
are being licensed. And if they're not being
licensed, then why? And if it's because the Bar pass
rate is low, then maybe we need to take anot her | ook
at it.

But | think, as |I've stated before, there's
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really little correlation between the exam and
practice. | do know that equity exists. | know that
there are subjective issues that really are discussed
because at sone point you have to have sonet hi ng

subj ective and soneone to grade these exans. But |
don't know that everybody who grades the exans needs
to be a first-time taker or a second-tinme taker. |
think that that should be expanded to sonmebody who has
taken the exammultiple tines. And | think it would
be great to see sonme studies on who's actually gradi ng
t he exans, what bar-prep courses they took, and what
the results will be.

I would ask that the Bar grader to be in
particular areas. And | consider it an honor to be an
attorney today and | love practice. So | really hope
that nore people do practice the Bar. | just don't
know if this is the way to go about it.

CHAI R GOCDMAN:  Thank you, Linda.

So our next speaker will be Dan Hagman
(sic).

MR FAIGMAN: Just a correction to the
record, it's David Fai gman.

CHAIR GOODMVAN: Ckay. | wote it down
wrong. Sorry about that.

MR. FAIGMAN. That's okay.
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THE REPORTER:. Wul d you pl ease spell your
| ast name for ne?

MR FAIGMAN. F, as in Frank, a-i-g-ma-n.

THE REPORTER. Thank you.

MR FAIGMAN: |'mthe chancell or and dean at
U.C. Hastings here in San Francisco. |I'd like to
thank the committee, the State Bar, Elizabeth Parker
for her service. Unfortunately she has left the room
Il will pass that on to her.

CHAIR GOCDMAN: W will as well.

MR FAIGVMAN: Thank you for many
opportunities to respond to the efforts, to respond to
the California Suprene Court's mandate that the State
Bar study the Bar exam M bottomline is that |
stand by the original position of the dean's letters
and the ABA-accredited schools that 20 out of 21 deans
signed to the California Supreme Court that the cut
score of 133 to 136 shouldn't be adopted until
adequate research is done.

Basically, in order to do adequate research
on the question that ought to be answered here woul d
take considerable tinme, certainly nore than a couple
of nonths that was enployed to do the standard-setting
study that is involved here. Sonmebody who is trained

i n social science nethods, sonebody who teaches
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statistics and research nmethods to | aw students and to
judges, it is my opinion that such research woul d take
at | east one to three years to do adequately.

It cannot be done in a single study; in
fact, one of the first things that you learn in
graduate school is that no policy ought to be pursued
on the basis of a single study. And that any | egal
contact whatsoever that's relying on a single study is
likely to find itself in error over tine.

In addition, the operative question here is
not what was studied. The operative question should
be: What is the validity of the Bar examfor the
pur pose of distinguishing a qualified attorney froma
not-qualified attorney? And that is in ternms of their
practicability. So the bottomline is, the question
was an attorney that scored 133, the New York cut
score, would be distingui shable from someone who
scored 144, the California cut score, on traits that
we would all agree are necessary to the practice of
| aw, such things as analytical ability, doctrinal
know edge, reliability as an attorney, ethical
standards, interpersonal social abilities, judgnent,
and so forth. And there's nothing that suggests that
the Bar examrelated to those qualities that you woul d

want to assess if you were assessing sonebody who was
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ready for the practice of |aw

So relating Bar performance to practice
performance, relating Bar performance to practice
performance is possible to do. The standard-setting
studi es does not do that, but it is certainly possible
to have social scientists to study the construct
validity of the Bar, that is to relate whether the Bar
exam actual |y predicts whether sonebody is or is not a
qgualified attorney.

The first thing that should be done -- and
again, that would take sonme tine to do. The second
study, which | have suggested to the Bar previously,
as well as to psychonetrician Chad Burkendahl and
Roger Bol us, your statistician, that it is well
understood in social science and medi cal causation
that you have continuous data, and that is basically
what you have in the case of Bar results. But you're
setting a categorical decision |like pass/fail. It is
best practices in the industry to establish a
sensitivity specificity cutoff, what scientists and
statisticians refer to as a lock curve. You see our
operating characteristic. | sent you an article on
that, and it was not pursued.

But that analysis which is well understood

by scientists and statisticians generally would all ow
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you to actually balance the fal se-positive
possibilities versus the fal se-negative possibilities.
So clearly there is a possibility of maki ng a m stake
when you' re maki ng a categorical decision of

pass/fail, where if you would be required to practice
| aw but you failed, that is a false positive. So
there are |ots of consequences for that, many of which
we've heard fromtoday, regarding | ost opportunities,
greater debt, disproportionate on ethnic and raci al
mnorities, and so on and so forth.

Simlarly, there are consequences that occur
if you make the other kind of error, false negative
error. That is you have sonebody that shoul d have
failed. But you have to now practice disciplinary
concern. And statisticians for many, many years have
studied this very question of where you draw a |ine
for the categorical decision in light of continuous
data and asking the issue -- or asking the question
whet her one error is of greater gravity than the other
error. And that's sonething that has been conpletely
ignored in this research, and if you had nore tine you
would do it.

But the bottomline is that the same part of
t he approach reflects a fundanental understandi ng of

how research needs to be done to validate the cut
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score that would be used in the state; that a
standard-setting study of the type that was done here
by a psychonetrician may i ndeed be the state of the
art in psychonetrics, but it's not the state of the
art in social science. And it's certainly not the
state of the art in terms of doing a contravalidity
analysis. A true validity study, in fact, many true
validity studies really are needed in this context.
Also, it is certainly possible to do a
study -- it is so inpossible to do this kind of study
that woul d be necessary to conpare a performance on
the Bar examto evaluations of attorney practice
abilities. It is not possible, however, to do the
ki nd of study, even this psychonmetric study, within
the period of tine that you had avail abl e.

I do not in any way question the integrity

of the conmttee or the State Bar. | think you sinply

set yourself up; and perhaps the California Suprene
Court set you up for an inpossible task. It was
sinply not possible to do this kind of study this
conplex in the two nonths that you tried to do it.
And so the errors that we will provide to the
commttee and the California Suprenme Court in greater
detail in witing were nore or less inevitable. This

sinply was not done very well.
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And again, | don't blanme the researcher, |
don't blame the committee. | think any group could
not have done it within the two nonths. And so |
think the California Suprene Court should adopt an
interimsolution, which is what we advocated for back
in February. That it adheres to national standards
unti|l adequate research can be done.

In conclusion, California should use either
a conparable state score, such as New York, 133, or
the nedian of all states in the country, which is 135.
Nei ther may be the perfect cut score for California.
We do need to study the matter. But in the neantine,
California should not continue to be such an extrene
outlier. Doing sonething because everyone else is
doing it may not be the best basis for acting. But
when the lives and careers of so many young people are
at stake, it's a whole lot better than departing from
what everyone el se does for no reason what soever.

Thank you very nmuch for your time.

CHAI R GOOCDMAN:  Thank you very much, Davi d.

So our next speaker is Anthony Nedw ck from
Gol den Gate. And | know | nispronounced the | ast
nane.

MR N EDWECKI: You were close.

"Il spell that for you. Don't worry. |It's
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N-i-e-d-wi-e-c-k-i.

THE REPORTER. Thank you.

MR NEDWECKI: |'mthe new dean at Gol den
Gate University School of Law.

CHAI R GOCDMVAN:  Congr at ul ati ons.

MR NEDWECKI: |'mcelebrating ny two-week
anni versary today. But before that, I was with John
Marshal | Law School in Chicago, and | worked cl osely
for the |ast five years or so with the Illinois Bar on
simlar issues, but kind of in reverse when we were
| ooking to raise the score there.

| planned to join the other lawers in their
statenents that have been brought here today. Today
I'd like to talk a little bit about sonething
di fferent and address sone state studies that | hope
will add to our discussion about the cut score. |
first want to start by talking a little bit about why
| cane to Golden Gate to be their dean, because that
really will drive ny conments today.

First | was drawn to the |aw school's
commtnment to diversifying the profession. 1In fact,
this week we started at school and |I'm proud to say
that 63 percent of our entering class identifies as a
menber of a diverse group. 64 percent are wonen, 44

percent are first-generation college students, and 11

<< NOGARA REPCRTI NG SERVI CE >> 63




© 00 N oo O A W DN -

N N N N NN R R R RBR R R R R R R
a A W N B O © ® N O O M W N LB O

CALI FORNI A STATE BAR PUBLI C HEARI NG - 08/ 15/ 2017

percent identify as LGBTQ Al of these groups are
underrepresented in our profession here in our state.

The second reason, it's the | aw school's
focus on preparing students for the practice of |aw,
by having themwork very closely with clients while
they're in |aw school. W have sonme conmunity
prograns at CGol den Gate where many of our students
spend one and maybe even two full senesters working
full time, either in our legal clinics or under the
cl ose supervision of practicing attorneys in an
ext er nshi p.

Now, with that in mnd, 1'd like to talk
about two studies fromthe other state that touch upon
t he reasons that | becanme dean at Golden Gate. The
first study was done to study the inpact on an
i ncreased score in the state of New York, whether that
i ncreased score had an inpact on nminority students.
This is about a ten-year-old study, but | think it
remai ns relevant today. The state first did a small
i ncrease and then wanted to study that inpact and al so
to see what the inpact would be on future changes.

The report found that even raising the score
a few points had a negative inpact on nmnorities, and
| quote the report, Anong the first-tinme takers, the

bl ack African-Anmerican group and other mnority groups
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suffered sharper declines in pass rate than the
Caucasi an white group as the passing score goes up.
The state decided not to raise the score further
because of this report. 1'mgoing to provide you
copi es of the reports today (indicating).

In Illinois, when we were discussing the
proposed i ncreases there, we discussed this report and
it was dispositive on the Illinois Supreme Court in
determ ning that they only went up what would be
conparabl e to one point here instead of four points
that they were proposing.

| think there's little doubt that the inpact
study on the California Bar would produce sinlar
results between a cut score 1350, which is the npst
commpn cut score in the country, to 1440, which is our
current cut score. And | second the request earlier
to find out fromour statisticians what the inpacts
woul d be at those different rates of 1390, 1350, and
1330.

The second study relates to an alternative
Bar - adni ssions programthat's in the state of New
Hanpshire. The University of New Hanpshire over ten
years ago started a Dani el Wbster Schol ars program
The program essentially sel ects 24 students each year.

At the end of the first year, to be part of this
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program students take a series of basic courses that
many ot her students do. Those are the types of
courses that are on the Bar exam here. The students
al so take a nunber of nore skills-based and
practice-oriented classes, like alternative dispute
resolution, trial advocacy, problem solving, business
transactions, pretrial advocacy, et cetera.

The students are also required to take six
credits in aclinic or a closely supervised
externshi p. The students have to successfully
conpl ete and exam ne each one of those courses. The
students al so subnit a portfolio that conpiles their
work over the two -- course of the two years in the
program The portfolio itself was eval uated by a Bar
exam ner in the state. The student also neets with
the Bar exami ner and is questioned by that Bar
exam ner. Upon graduation and a cl earance under
character and fitness, the student becones a nmenber of
the State Bar.

The study that was done in 2015 on this
program conpared the graduates in that programwth
those who only took the Bar examin the state of New
Hanpshire. The study used what they call the
standardi zed client assessnent to evaluate the work in

each group. And unsurprisingly to me, and many of the
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deans in the room the students in the program

out performed significantly | awers who sinply took the
Bar exam Further, the only predictor of the
standardi zed i ntervi ew performance was partici pation
in the program There was no correl ati on between LSAT
nor class rank proved to be predictive.

Addi tionally, focus groups that were done
for the study, conprised of |awyers across the state
showed that nost of those people felt that the people
that were in the programwere clearly a step ahead of
the other |aw graduates. But | think the | essons we
can take -- and again, | have a copy of that for you
as well -- is that students who take a programw th
nunmer ous skill s-based courses and have significant
opportunities to work with clients will be better
prepared than those who sinply pass a Bar examw th
the traditional curriculumin |aw schools.

Law school s, as you know, have a set nunber
of credits to teach students. Many of those credits
are driven by the ABA. Wth the California score so
out of synch with other states, California schools are
required essentially to spend nore tinme teaching
students how to take an exam take the Bar exam
i nstead of providing themthe essential skills and

opportunities to engage with clients in real practice.
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An ABA study done in 2010 showed t hat
there's been a big increase of schools that are now
requiring or offering courses that are strictly on how
to pass the Bar exam Those courses then take the
pl ace of the types of experience | tal ked about
earlier. This study, though, shows that graduates are
better prepared when tinme in |l aw school is spent
practicing the skills necessary rather than taking
courses on how to pass the Bar exam

| know many | awyers out there and clients
and enployers will want to hire sonebody who had hours
spent working on real client matters instead of those
who just sinply passed a Bar examwith a very cut
score, especially when there's absolutely no evidence
out there that the lawers in the other 48 states that
have cut scores below California are | ess prepared.

I want to continue to offer these particul ar
ki nds of experience to ny students at Gol den Gate
University. The continuation of such a high cut score
will drive us to have to nmake different decisions that
| think are not in the best interests of consumers and
the clients out there as well as our students. So
"Il share these studies with you.

Thank you very nuch.

CHAI R GOOCDMAN: Thank you very nuch, Andrew
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(sic).

MR. WNNI CK:  Ant hony.

CHAI R GOOCDMVAN:  Ant hony.

Qur next speaker is Mtch W nni ck.

Do you need a break?

THE REPORTER: Yes, please.

CHAI R GOOCDMVAN: Okay. We'll take a break,
That's ny list. And if there's anybody el se that
needs to speak -- we'll take, like, a five-mnute
br eak.

(Break taken.)

CHAI R GOOCDMVAN: W can go back on the
record. Everybody's had their break.

THE REPORTER. Thank you.

CHAI R GOCDMAN:  We have at | east one nore
speaker, and | think the comments have been great so
far, very informative.

Samuel Chang?

MR. CHANG  Good norni ng.

CHAI R GOCDMVAN:  Good nor ni ng.

MR. CHANG Thank you for the opportunity
for me to speak today. M nane is Sanuel Chang.
Sonme of you might recognize ne as | testified in front
of the California Assenbly Judiciary Comrittee earlier

this year on this topic. | wanted to thank the
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commttee for working diligently and with great
urgency to ensure that a | ower cut score will be
applied to the recent adm nistration.

To explain about nyself, I"'ma rising
third-year |aw student, the student-body president for
U.C. Hastings for the past year and this com ng year.
And it's in the direction of the Korean-American Bar
Associ ation of Northern California.

|'"ve been newy el ected as the student-body
presi dent and the ABA representative of all 24
ABA- accredited | aw schools to be a director of |egal
education for the American Bar Association and Law
St udents Association and nowwill sit on the -- in the
section of |egal education and adm ssion to the Bar.

Thi s past week in the ABA annual neeting, at
| east 11 student-body presidents from California
schools and | have net and di scussed this issue. And
we will be formng a caucus and we will be witing a
letter to you shortly for public coment.

However, today, | do not speak for or on
behal f of the ABA or the | aw school division. Here
I"'mtestifying in ny capacity as a California | aw
student. There's a lot to say, but 1'll keep it to a
f ew points.

| urge you to consider a nuch | ower Bar
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passage cut score than the proposed cut score of 1440.
We should aimfor a cut score that will be in line
with a conparable state, that would be the state of
New York. That would nean the cut score to be | ower
than at | east 140, where Virginia is 133 or where New
York is.

Cal i fornia has done better on the MBEs in
their -- departnment, but still has a | ower pass
average. Does that nean that they, with a | ower cut
score like New York, is nore likely to pass than
those -- are nore likely to pass those who are | ess
fit to be | awers because of a |low cut score? 1In
ot her words, does the 1,789 test takers who couldn't
pass the California Bar in July 2016, if in your
Bar - passage structure was applied would not be fit to
practice in California but would be perfectly fit to
practice in the state of New York?

There is a study that would suggest that a
| ower Bar-passage score was significantly reduced for
protection of a consuner. Despite sonme saying that
the California or high Bar-passage cut score protects
the public fromunqualified |awers. There is little
to no evidence that a state with a hi gher Bar-passage
cut score has led to a decreased rate of mal practi ce.

A study from Pepperdi ne noticed a link | ower
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Bar, and increased rate of malpractice is mi sl eading.
In particular, the study extrapol ated Bar-exam success
based on LSAT score and did not have any access to Bar
score. The know edge is limted to those who pass the
Bar under current high pressure since one can't get

di sci pli ned unl ess he passed the Bar.

In the end, all of those who passed the Bar

add to the Bar concentrate, not take away fromit.
Even if their results are based on valid data,
Pr of essor Vel mes (phonetic) points out our discipline
is not directed at inconpetence. A |lower Bar as a cut
score does not therefore seemto affect the protection
of consunmers as some have cl ai ned.

In fact, one could | ook at W sconsin, which
doesn't have a Bar examrequired for the graduates of
its | aw schools. Has Wsconsin suffered significantly
in protecting the consuner? | don't know about you,
but | have not heard about the expl osive inconpetence
in Wsconsin, which doesn't have the Bar required for
its graduates.

But here's what's explosive: The higher Bar
cut score reduces access to diversity. | see the cut
score an arbitrary barrier to access to mnority |aw
students and communities of color, especially when

it's a definition of a minimally conpet ent
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practitioner was not properly defined when the 1440
cut score was deci ded.

Wiile | agree a mninmally conpetent
practitioners should have appropriate know edge of the
doctrine and skills to apply such doctrine, | disagree
that this cut score of 1440 is the floor and that this
shoul d be a mai n gat ekeeper when the skills of a
| awyer involve skills like enpathy and creativity.

The Council for Racial and Ethnic Diversity
in the educational pipeline point out that just in its
July 2015 administration of the California Bar, 71.8
percent of whites passed, while only 53.4 percent
bl acks, 61.3 percent H spanic, and 65.9 percent of
Asi ans passed.

Furthernore, it's |law schools with nore of a
di versity that seemto have nore students not pass the
Bar. These high cut scores does not service for these
students. Instead, the high Bar cut scores leads to
mnority students to keep paying nore to retake the
Bar exam over and over again, when | ower cut scores
accept -- can practice and provide services to the
communi ty.

Since the inplenentation of the 1444
research including those by Dr. Klein and

Dr. Buckendahl from 1985 have conti nuously pointed out
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that | owering the cut score would have a great
increase for mnority groups. |In keeping the cut
score high, we are not protecting consuners, but this
is incentivizing the consumer by barring | awers who
shall reflect the growi ng adequacy in California. The
Bar, |like many tests, is a financial exercise. Those
who have the noney can buy the thousands required for
Bar tests. Those who have noney can afford to live
and focus on only studying. But many frommnority
groups are fully on loans and are limted in their

fi nances. Some of them have to work to just |ive
during the few nonths before the Bar. Sone can't
afford the Bar material. This is a question of how
much financial freedom one has.

Unfortunately, nost minority students do not
have that. They do not have the funds to afford $800
f or exam nation fees and another $3, 000 for Bar exam
not to nention the interest that is beginning to
accrue on their |aw school debts and that they have to
pay rent and food. But by |lowering the Bar, nore
mnorities can be accepted into the | egal community.

In a country that has prided itself in being
a nelting pot, and a country that is in great need of
seeing all sides, a diverse |egal community which

contributes to a better understanding and access for
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all, certainly there is nore to do in diversifying the
| egal profession than |lowering the Bar, especially in
California. But it's one step, nonetheless. It is
clear that there is no real understanding of how 1444
measures better conpetence than | ower conpetence.

What changes in conpetence can be neasured in a

di fferent cut score? | strongly ask that this
community seeks to define how conpetence i s neasured
by the Bar.

That said, | strongly disagree with the
study that proposed the cut score of 1440 and 1414.
1414 was a score that was decided as just one standard
devi ati on bel ow the standard in the study. Let's
consider this: When even the panelists who assisted
in studying this reconmended cut score expressed sone
confusi on of how the cut score was even i npl enented,
the validity suffers, in ny view Additionally, the
panel i sts were not conpetent to be the ones used to
cut the score.

A panelist noted that there were concerns
that unprepared attorneys w thout the benefit of the
experi ence, studying or rubric is not a good indicator
of a mnimlly conpetent attorney. Wiile their
panelists on that say that many of us clearly do not

know sonme applicable | aw and t hese concl usi ons may
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therefore determ ne that inconpetent answers anpunti ng
to mal practice are nonethel ess patently i nconpetent.

Lastly, | believe panelists were
i nappropriately influenced by one panelist who was the
former chair of the exam nation departnment grading
teamfor the California Bar Exam W shoul d adopt
better practices. As we nove to being nore |ike other
states by noving to a two-day Bar, the conmittee
shoul d al so conti nue adopting simlar cut scores to
those states. The proposed | ower cut scores shoul d
make California still the third highest Bar score in
this country. The nost here is 1350.

Last week | egal education also takes a hit
fromthe | ow Bar passage rate. Students becone nore
worried about passing the Bar than getting a job.
Instead of taking clinics or |legal work, they stay at

school and take nore Bar courses. One student phrased

it well, that the great irony is that to be a | awyer
at all | have to be nore unprepared for the actual
j ob.

Legal education was not nmade to sinply teach
to the Bar, but teach practical skills and experiences
to be a lawer. But the Bar exam nekes | egal
education all about being better test takers than

bei ng better |awers. The Bar fails to test the
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conpetence of |aw students. It is counterintuitive to
teach to pass the Bar when you cannot devel op the
skills to be a | awyer.

Students have made cl ear that despite the
di m ni shi ng Bar passage rate, |aw schools nust not
throw the baby out with the bath water. And shoul d

continue to train |awers, not judge, to the Bar.

In conclusion, |I've heard that the Bar is a
Bar of conpetence. But if it is of conpetence, | hope
you ponder this point. | said this to the judiciary
commttee before: |If U S. advocate Kamala Harris,

former dean of Stanford Law School, Kathleen Sullivan,
and two California governors, Jerry Brown and Pete
Wl son, could not pass on their first try but were
w dely successful as California's attorney general, a
top | aw school dean, and governors of California.
What does that say of the Bar?

Students are prevented from beconi ng
| awyers. Consuners are prevented access to | awers to
understand and learn fromtheir culture, and
California | oses out on great |awers. There are nmany
good | awers in California. There can also be just as
many good | awyers. And that starts with changi ng the
arbitrative hands of the Bar exam nation.

| leave you with this last quote, Dean David
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Fai gman, who spoke earlier, wote a letter about

sui cide of a student after they found out they failed
the Bar. He wote that, This is not the only story we
need to tell, nor to hear. W need to hear that how
we score on an examis not the measure of our

potential as a | awyer, nuch |less our worth as a

per son.

So | ask the commttee to seek a cut score
of 1350 and continue to be a floor rather than an
arbitrary high bar that is disastrous to consuners and
| aw students alike. Thank you.

CHAI R GOOCDMAN: Thank you very nuch, Daniel.

So is there anyone el se that would like to
gi ve any conments today?

Ckay. | don't have any hands up.

Just as a reninder, the public-conment
period for this very inportant issue closes
August 25th, so try to get those in to the Bar before
then. And our neeting of the Bar exanminers will be
here on August 31st to discuss the two proposal s and
make a recommendation. Thank you very much for your
ti me today.

(Wher eupon, the proceedi ngs adj ourned at

11: 53 o' clock a.m)

---000- - -
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STATE OF CALI FORNI A )
COUNTY OF SAN FRANCISOO%

I, MARY DUTRA, a Certified Shorthand
Reporter of the State of California, do hereby certify
that the foregoing proceedi ngs were reported by ne, a
di sinterested person, and were thereafter transcribed
under ny direction via conputer-aided transcription,
and is a true and correct transcription of said
pr oceedi ngs.

| further certify that I amnot of counsel
or attorney for either or any of the parties in the
f oregoi ng proceedi ngs and capti on named, nor in any
way interested in the outcone of the cause nanmed in
said caption.

Dated the 21st day of August, 2017.

MARY DUTRA
CSR No. 9251 (California)
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